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The current structure of the civil service denies many federal employees the right to protest disciplinary action by a supervisor before an independent board of review. Under the remedial scheme established by Congress, these individuals possess only the right to petition for a heru.ing; an employee using this procedure has no guarantee that the board will even investigate her case. The restrictions apply even to those instances where a civil servant claims the disciplinary action violated her constitutional rights. For federal employees denied the right to independent review, access to judicial remedies in federal district court appears necessary to protect their rights adequately. Recent court decisions, however, have foreclosed this avenue.
In Bush v. Lucas, 1 the Supreme Court held that a federal employee had no judicial damages remedy for First Amendment violations by a superior. Following doctrine set forth in Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 2 the Court ruled that the comprehensive procedural and substantive provisions created by Congress to govern the civil service precluded such a remedy. 3 Thus, Congress had the power to obviate money damages for constitutional deprivations, and had chosen to preclude such relief in this particular instance. In so holding, the Bush Court indicated that the available statutory remedies were "constitutionally adequate" 4 to redress the alleged violation. The Court did not mention, however, how extensive statutory relief must be in order to satisfy the Constitution, or even whether any remedy was constitutionally required. Bush v. Lucas merely held that the civil service remedial scheme preempted judicial action in the immediate case. 5 Several years later, Schweiker v. Chi/icky 6 attempted to answer the questions left open in Bush, suggesting that the adequacy or complete-ness of alternative remedies was irrelevant. 7 Noting that Congress is the body charged with evaluating the competing concerns 8 -balancing individual rights of public employees against the efficient operation of the civil service -the Court found that congressional legislation preempted a judicial damages remedy, despite the failure of Congress to provide "complete relief." 9 Left unanswered in both Chi/icky and Bush was whether these or other remedial procedures also preempt judicial power to provide equitable relief for constitutional violations.
An examination of lower court decisions exploring this question reveals a division of authority . 1° Courts declining to create a constitutional remedy typically read Bush and Chi/icky broadly, interpreting these decisions to foreclose the creation of any judicial remedy where Congress has established a comprehensive remedial system. 11 Courts recognizing the capacity of the judiciary to furnish a remedy rest their decisions on the traditional power of the courts to grant injunctive relief where demanded by equitable principles. 12 In every case, the crucial question has been "Has Congress chosen to preempt judicial relief?" A justifiably better query might be "Can Congress preempt all judicial remedies for constitutional deprivations?" The answer to this question requires balancing "the interests of the [federal employee], as a citizen, [with] the interest of the State, as an employer, in promoting the efficiency of the public services it performs through its employees." 13 7. See 487 U.S. at 425, 429. 8. 487 U.S. at 429. The Court apparently derived this power from the Constitution. It cited Dandridge v. Williams, 397 U.S. 471, 487 (1970) , a case which held that the Constitution does not empower the Court to second-guess certain determinations by state officials.
9. 487 U.S. at 425. The Court did note that the available remedies and safeguards were "meaningful," 487 U.S. at 425, but subsequent lower court decisions interpreting Chi/icky suggest this finding was irrelevant. See, e.g., Saul v. United States, 928 F.2d 829, 837 (9th Cir. 1991) (" [T] he key consideration is not whether a complete statutory remedy exists for the constitutional violation charged."); Spagnola v. Mathis, 859 F.2d 223, 227 (D.C. Cir. 1988) (en bane) (Spagnola II) (arguing that in Chi/icky the Court made clear that "it is the comprehensiveness of the statutory scheme involved, not the 'adequacy' of specific remedies extended thereunder, that counsels judicial abstention") (emphasis added). 11. See, e.g., Saul, 928 F.2d at 835-40, 843. But cf. Pinar, 747 F.2d at 912 (permitting preclusion of judicially created remedies where "the available statutory remedies are constitutionally adequate to provide relief").
12. Spagnola IL 859 F.2d at 229-30; Perry, 849 F.2d at 484-85.
13. Pickering v. Board of Educ., 391 U.S. 563, 568 (1968) . Pickering addressed the rights of state employees, but the test adopted by the court is highly relevant in the federal context as well. Recent Supreme Court decisions suggest that the task of striking this balance is best left to [Vol. 90:2612 This Note argues that the federal courts retain power to furnish equitable relief for constitutional violations to ensure adequate protection of federal employees' rights. Statutory procedures and remedies available under the Civil Service Reform Act of 1978 (CSRA) 14 and related legislation should preempt judicially created equitable relief only where the government or federal agency affirmatively demonstrates that these procedures are constitutionally sufficient. Part I canvasses the current lower court response to the question of preclusion and notes the various routes taken by the courts in inferring congressional intent to preempt. This Part discusses varying interpretations of the Civil Service Reform Act, the comprehensive legislation which some courts have recently held evinces Congress' intent to preclude judicially created remedies. Part II charts the organization and procedural scheme of the civil service under the Act, calling attention to weaknesses in the statute which have hindered achievement of its objectives. Finally, Part III focuses on the judiciary's role in safeguarding constitutional guarantees. The discussion highlights the traditional role injunctive relief has played in implementing constitutional protections. This Note concludes that judicially created equitable relief for constitutional deprivations promotes efficient operation of the civil service and, more importantly, ensures adequate protection of federal employees' constitutional rights.
I. THE CURRENT STATE OF THE LAW
Civil servants who allege that a supervisor has wrongly disciplined them have several methods to contest the adverse action. Intra-agency review procedures 15 and an external appeals body, the Merit Systems Protection Board, 16 handle many allegations of improper discipline. Specific classes of federal employees may also employ further mechanisms to protest adverse actions, such as union grievance procedures or petitions alleging unfair labor practices.t 7 Several categories of federal employees, however, have no right to external review of a federal agency's disciplinary action. 18 For example, a probationary employee who claims she was terminated for attending a political demonstration which did not interfere with her work has no guarantee that someone outside the particular agency will review the adverse action. Similarly, a civil servant who alleges he was denied a promotion for refusing to sign a petition at work has no right to independent review. 19 Such employees, perceiving the civil service remedial scheme to be unfair and ineffective, may elect to contest the disciplinary action through a civil suit in federal district court. Without court intervention in these cases, the employees' First Amendment rights to freedom of assembly and speech may go undefended. Despite gaps in employee protection under the civil service remedial scheme and the fact that a suit in federal court is the only method of independent review for many employees, numerous courts have interpreted the remedial system to preclude judicial remedies for constitutional deprivations. This Part discusses the response of the courts to the question of preclusion. Section I.A examines the Supreme Court's decision in Bush that denied civil servants who allege constitutional violations by their superiors a judicial damages remedy. Following this decision, courts have refused to provide judicial remedies where Congress demonstrates intent to preclude. Section I.B discusses how courts have interpreted the Civil Service Reform Act to evince congressional intent to preempt judicial relief.
A. Preclusion of a Judicial Damages Remedy
Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics 20 created a judicial damages remedy for deprivations of constitutional rights by federal officials. There, the Supreme Court held that a violation of the Fourth Amendment's command against unreasonable searches and seizures by a federal agent acting under color of federal authority gave rise to a federal cause of action for damages. 21 As the Supreme Court later clarified, the right to bring suit existed "despite the absence of a statute conferring such a right." 22 The basis for the Bivens cause of action was fairly simple: rights require remedies. Writing for the majority, Justice Brennan noted, " [W] here federally protected rights have been invaded, it has been the rule from the beginning that courts will be alert to adjust their remedies so as to grant the necessary relief." 25 When the government invades constitutional rights, "federal courts may use any available remedy to make good the wrong done." 26 Central to the decision was the absence of two elements which the Court indicated would preempt judicial recognition of a federal cause of action. First, no "special factors counselling hesitation in the absence of affirmative action by Congress" existed. 27 Second, the Court found lacking an "explicit congressional declaration that persons injured by a federal officer's violation of [constitutional rights] may not recover money damages but must instead be remitted to another remedy, equally effective in the view of Congress." 28 Thus, under the principles of Bivens, the Supreme Court has specified two instances which defeat a constitutional cause of action: (1) where the defendant demonstrates the presence of "special factors," suggesting the court should decline to intervene even though Congress has not taken af- )). Bell involved a claim highly similar to that in Bivens. Bell had brought suit in federal district court to recover damages for violations of his Fourth and Fifth Amendment rights by FBI agents, alleging illegal arrest, false imprisonment, and illegal search and seizure of property. The Court's opinion recognized that federal courts had jurisdiction to hear such claims, as they arose under the Constitution, 327 U.S. at 681-82, but declined to decide whether a cause of action for damages premised on constitutional provisions existed. 327 U.S. at 683-85.
26. 403 U.S. at 396 (quoting Bell. 327 U.S. at 684).
27. 403 U.S. at 396. Such special factors included "federal fiscal policy," at issue in United States v. Standard Oil Co., 332 U.S. 301 (1947) . There, the Court denied recovery for the government when a soldier was injured through defendant's negligence, finding that it was for Congress, not the judiciary, to make new laws concerning the right of the government to recover for the loss of a soldier's services. 332 U.S. at 314; see also Bivens, 403 U.S. at 396. The special nature of the military has also served as a factor counseling hesitation. [s] that Congress has provided an alternative remedy which it explicitly declared to be a substitute for recovery directly under the Constitution and viewed as equally effective." 30 Bush v. Lucas 31 applied this analysis to the civil service arena. In Bush, the plaintiff's supervisors at a NASA facility had demoted him for publicly criticizing the agency. While his administrative appeal of that disciplinary action was pending, Bush brought suit in federal court for defamation and violation of his First Amendment rights. 32 The Supreme Court found Bush to be without a judicial damages remedy for constitutional deprivations by a superior. 33 In effect, the implied cause of action was defeated " [b] ecause such claims arise out of an employment relationship that is governed by comprehensive procedural and substantive provisions giving meaningful remedies against the United States." 34 In so holding, the Court explicitly assumed that a constitutional deprivation had occurred, and that available civil service remedies were less effective than a judicial damages remedy. The Court further noted that the statutory relief did not fully compensate the injured employee. 35 The question for the Court was "whether an elaborate remedial system that has been constructed step by step, with careful attention to conflicting policy considerations, should be augmented by the creation of a new judicial remedy for the constitutional violation at issue." 36 Noting that Congress was better positioned to evaluate the impact of such new litigation on the efficiency of the civil service, the Court declined to authorize a cause of action. 37 The reasoning behind this decision is somewhat clouded. Finding that the remedial provisions of the civil service did not "substitute" for a Bivens action, the Court declined to hold that this case fell under the alternative remedy exception. 38 Rather, the majority premised its denial of a damage remedy on the "special factors" exception. 39 The Court did not explain what constituted these "special factors," 40 Much of the case law addressing the availability of judicial remedies for federal employees has focused on congressional intent. At issue is whether Congress, in legislating the civil service remedial scheme, intended to preclude a federal cause of action. This section examines the various approaches taken by the circuit courts in discerning congressional intent under the rationales of Bivens and Bush.
The Supreme Court has required "clear and convincing evidence" of legislative intent to preempt judicial review before restricting court access to aggrieved parties. 44 The Court recently reaffirmed this mandate, noting that "where Congress intends to preclude judicial review of constitutional claims its intent to do so must be clear. " 45 This heightened evidentiary burden stems from the Court's desire to avoid the "serious constitutional question" that would arise if a tribunal interpreted a federal statute to foreclose judicial remedies for constitutional deprivations. 46 Adhering to this tradition, Bivens required that Congress explicitly declare an alternative remedy to be a substitute and view such statutory relief to be as effective as a judicial remedy. 47 Responding to this apparently conflicting precedent, courts have adopted three distinct tests for "clear" evidence of congressional intent to preempt judicial relief. This section discusses each of these tests. Section I.B.1 addresses the first test, adopted by courts which, following Bivens, require an explicit statement from Congress before they will refuse the cause of action. Other courts have extended the Bush rationale to preclude claims for equitable relief in addition to damage remedies. These tribunals rest their conclusions on propositions examined separately in sections I.B.2 and I.B.3. Section I.B.2 canvasses the jurisdictions which find an alternative remedy preempts judicial remedies where it provides meanit.J.gful relief. Thus, the second test for "clear" evidence of congressional intent to preclude is met where the relief is "meaningful." The third standard, discussed in section I.B.3, is based on the second rationale for the Bush decision. This rationale for Bush asserts that these remedies are preempted because Congress, not the courts, has the responsibility to weigh the competing concerns and furnish appropriate relief. 4 9
Bush v. Lucas

The Explicit Statement Requirement
Traditionally, courts have required an explicit statement of Congress' intent to preempt judicial intervention before declining to remedy constitutional violations. 5° Courts normally adopt such an approach when constitutional rights are at stake, 51 or when seeking to avoid addressing constitutional questions. 52 Early decisions under the Civil Service Reform Act adhered to this view. 53 Under this theory, mere failure to act or specifically speak to the issue was not enough, for "silence is far from 'the clearly discernible will of Congress.' " 54 Effectively, courts subscribing to this approach do not view creation of 49 . This schism stems from the fact that the Bush decision effectively rests on two founda· tions. Note, supra note 4, at 1256. First, the Court found that the decision whether to grant jurisdiction was best left to Congress, which was in a better position to discern if "the public interest would be served" by such action. 462 U.S. at 390; see also supra text accompanying note 37. Second, the Court found that the alternative civil service remedies were "clearly constitu· tionally adequate." 462 U.S. at 378 n.14; see also supra text accompanying notes 40-43. However, the Court explicitly left open the question whether the Constitution requires a "meaningful" remedy. 462 U.S. at 378 n.14. 63. Spagnola l 809 F.2d at 17-18. August 1992] denied a position with the EPA because he had made statements to the press about an investigation into narcotics use by members of Congress. 64 The CSRA did not guarantee either individual an independent hearing or judicial review of the employment decisions. The court eventually held that despite the fact plaintiffs could not assert a Bivens claim for damages after Bush, they retained the right to seek injunctive relief. 65 Although the Circuit provided no further discussion on this issue at the time, support had appeared two years earlier in Hubbard:
The court's power to impose equitable remedies against agencies is broader than its power to impose legal remedies against individuals. Bivens actions are a recent judicial creation and comparatively easy for Congress to preempt. The court's power to enjoin unconstitutional acts by the government, however, is inherent in the Constitution itself. Although Congress may limit this power, CSRA did not explicitly limit our jurisdiction to enjoin unconstitutional personnel actions by federal agencies. 66 Thus, courts requiring an explicit statement by Congress before they will decline the constitutional cause of action for equitable relief have not found such language within the CSRA. 67 Provision of alternative relief precludes a judicial damage remedy, but not injunctive relief.
Existence of Meaningful Remedies
Courts have also inferred congressional intent to obviate judicial action from the completeness of the statutory remedies themselves. Interpreting the decision in Bush v. Lucas to rest on the constitutional adequacy of the available remedies, 68 forums adopting this method have required that statutory relief be meaningful in the particular instance to preempt judicially created remedies. In effect, provision of effective remedies evinces congressional intent to forestall judicial intervention.
The existence of effective procedures was conclusive in Pinar v. Dole. 69 There, the Fourth Circuit refused a Bivens suit, finding the plaintiff "was afforded constitutionally adequate procedures to protect [Vol. 90:2612 his first amendment rights." 70 Pinar was a Federal Aviation Administration police officer employed at Washington,s National Airport. He brought suit contending that several personnel actions taken against him, including a brief suspension and termination of a temporary promotion, violated his First Amendment rights because they were in part due to his criticism of a superior. 71 The court found that the FAA,s internal grievance procedures and the limited remedies under the CSRA afforded Pinar "comprehensive and constitutionally adequate" relief. 72 The court concluded that "where the personnel actions are so minor in nature and where the available statutory remedies are constitutionally adequate to provide relief, Congress intended that judicially created remedies in district court not be made available." 73 The decision held that ''judicially created remedies,, included equitable relief. 74 Central to such preclusion is that statutory procedures at least pro- (1991) ); see also Chilicky, 487 U.S. at 415. The plaintiffs' benefits were eventually reinstated, but only after several months delay and hardship. Plaintiff Chilicky, for example, "was in the hospital recovering from openheart surgery when he was informed that his condition was no longer disabling." Chi/icky, 487 U.S. at 418. The plaintiffs subsequently sued, contending that the improper procedures followed in terminating their benefits violated their constitutional right to due process. Although the Court noted that the plaintiffs had received nearly all back benefits to which they were entitled, 487 U.S. at 417, it concluded that the elaborate appeals procedures of the Social Security Administration, not the completeness of the relief, precluded a Bivens claim. 487 U.S. at 424-27.
81. The Court did find the statutory remedies to be "meaningful" in this particular case, however. Chilicky, 487 U.S. at 425; see supra notes 6-9 and accompanying text; see also infra text accompanying note 167.
82. Spagnola II, 859 F.2d at 227 (interpreting Chilicky ).
[Vol. 90:2612 dies." 83 Thus, the mere presence of a comprehensive remedial scheme may indicate congressional intent to preempt judicial action, even if the scheme provides no remedy in a particular instance. 84 Chi/icky effectively held that the concept of "special factors" enumerated in Bush 85 requires judicial deference whenever evidence demonstrates that congressional inaction has been deliberate. 86 Two circuits have extended this argument to preclude constitutional claims for equitable relief as well. In Saul v. United States, 81 the Ninth Circuit held that the "CSRA's elaborate remedies show that judicial interference in federal employment is disfavored, whether the employee requests damages or injunctive relief." 88 Saul, a claims representative for the Social Security Administration, asserted that his supervisors had seized and opened his personal mail, violating his constitutional rights and invading his privacy. Due to the relative insignificance of the injury involved, the CSRA afforded Saul only limited remedies. The court held irrelevant the question of the adequacy of relief, however; preemption occurred even where the Act provided no remedy whatsoever. 89 Similarly, the Tenth Circuit has held that the absence of statutory relief does not necessarily imply that the court should grant damages or injunctive relief. 90 Under this view, the comprehensiveness of the remedial system alone indicates congressional intent to preclude federal court relief.
Decisions refusing to inquire into the effectiveness of statutory remedies rely on one of two assumptions. First, some courts assume that the Constitution does not demand a remedy for every violation of a right. Other courts, alternatively, perceive any remedy to be constitutionally adequate, even if not available to particular categories of employees. 91 These suppositions, however, "ignore or undervalue constitutional reasons for inquiring into effectiveness." 92 disregard a long-standing practice within the judiciary of enjoining unconstitutional conduct by government officials. 93 Courts which require an explicit statement from Congress or the provision of a meaningful remedy before finding congressional intent to preempt at least ensure that federal employees are not deprived of constitutional protection except by congressional design. Simply put, legislative inaction should not constitute sufficient evidence of congressional intent to deny federal employees effective relief. This conclusion applies forcefully to the Civil Service Reform Act. As the next Part notes, Congress intended that this legislation provide greater protections for civil servants, not deprive them of all remedies.
Failure of the Reform Act's remedial scheme has frustrated this intent. The judiciary should not further deprive federal employees of effective constitutional protection absent a more explicit congressional indication.
II. OVERVIEW OF THE CIVIL SERVICE REFORM ACT
The Civil Service Reform Act of 1978 94 significantly restructured the federal civil service, affecting nearly three million employees. 95 This Part considers the merits of the CSRA. Section II.A examines the intended goals of the Act and the organizational framework employed to effect these goals. Section II.B describes the remedial procedures established to protect employee rights. Finally, section II.C discusses the many problems which prevent this remedial scheme from fully guaranteeing the constitutional rights of civil servants. This Part concludes that injunctive relief remains necessary to protect many federal employees.
A. Purposes and Organization
With the Civil Service Reform Act, Congress aimed to improve the operating efficiency of federal agencies. Congress passed the CSRA partly in response to a growing consensus among Americans that the civil service was fundamentally inefficient, plagued by ineffective employees, and hindered by mismanagement and flagrant waste. terms, the Act sought to "provide the people of the United States with a competent, honest, and productive Federal work force reflective of the Nation's diversity, and to improve the quality of public service." 97 Congress endeavored to effect this purpose in two ways: first, by facilitating the firing of incompetent employees, and second, by providing greater protection for employees who speak out against wrongdoing or waste within their agencies. 98 Achieving these goals simultaneously required a "delicate balance between the legitimate rights of employees and the inherent responsibilities of managersunderpinned in every instance by a commitment to the principles of merit in public employment." 99 At no time did supporters of the legislation assert that governmental efficiency required a weakening of federal employees' rights. Proponents believed that strengthening protections for qualified, competent employees would improve the efficiency of the civil service. I 00
The Civil Service Reform Act created two independent agencies to administer the civil service. IOI tem. 103 The MSPB serves a quasi-judicial function, adjudicating disputes between federal workers and their agencies. The Board defines its duties as "protecting the integrity of Federal merit systems against prohibited personnel practices, ensuring adequate protection for employees against abuses by agency management, and requiring Federal executive branch agencies to make employment decisions based on individual merit." 104 Within the MSPB, the Office of Special Counsel {OSC) acts as prosecutor, investigating allegations of "prohibited personnel practices" and recommending action where it deems necessary. 105
B. Remedial Procedures
An agency may take action against an employee "only for such cause as will promote the efficiency of the service." 106 Measures range from a letter of warning to demotion or outright dismissal. 107 An employee facing such adverse action has two primary methods of appeal to the Board: a "chapter 77" appeal, 108 or a petition to the Special Counsel, requesting that the OSC take corrective action. 109 Chapter 77 appeals are the most common method by which agency-employee disputes reach the MSPB. Typically, the federal worker, having exhausted intra-agency administrative procedures, requests review of the resulting disciplinary action by the Board. Only certain employees, however, have this right to a hearing. 110 [Vol. 90:2612 workers, such as probationers, 111 excepted employees, 112 job applicants, 113 and employees alleging "prohibited personnel practices" that are too minor to fall within the statutory provisions, 114 have no such entitlement. For these employees, the Office of the Special Counsel provides the only means of redress. While courts have noted that withholding this right to direct appeal stems from a congressional desire to remove incompetent workers, 115 this denial also may lessen protections for qualified employees.116
The second method by which an employee can appeal to the Merit Systems Protection Board is to petition the OSC to take "corrective action." 117 For probationers, applicants, and other excepted civil servants, 118 such a petition is their only mode of appeal. 119 Upon receiv-111. Piskadlo v. Veterans' Admin., 668 F.2d 82, 84 (1st Cir. 1982). 5 U.S.C. § 332l(a) (1988) allows the executive branch to hire employees on a probationary basis. This provision permits federal agencies to ensure employees are competent before appointment to the competi· tive service or a managerial position becomes final.
Under the CSRA, probationers are entitled to review by the MSPB in just three cases. First, a probationary worker can appeal directly to the Board alleging discrimination covered by one of the statutes specified in 5 U.S. 119. If such an employee specifically alleges the adverse action was a reprisal for whistleblowing, the employee has the option to request a hearing before the MSPB under the ing a petition, the Special Counsel must investigate the allegation "to the extent necessary to determine whether there are reasonable grounds to believe that a prohibited personnel practice has occurred, exists, or is to be taken." 120 A prohibited personnel practice is an action affecting an employee's position or pay, among other measures, premised on discriminatory intent or similar improper motive. 121 If the OSC concludes that reasonable grounds are present, the Special Counsel reports the situation to the Board and may recommend corrective action. If the agency fails to follow the recommended action, the MSPB may order the agency to do so. 122 An employee may appeal a final decision by the Board to the U.S. Court of Appeals for the Federal Circuit. 123 At no other time do the courts play a role in the CSRA's remedial scheme. Unless an employee's case gets to the Merit Systems Protection Board -through a chapter 77 appeal or by a finding of "reasonable grounds" by the OSC -the CSRA provides the employee no hearing on the allegations in federal court.
C. Failure of the Remedial Scheme To Provide Sufficient Protections
Congress aimed to improve the efficiency of the civil service by providing increased protections for competent federal employees, including whistleblowers. 124 This strategy reveals that the legislature recognized that employee disclosures of fraud and mismanagement within federal agencies were powerful weapons for curbing inefficiency in government, but that the current safeguards afforded employees were not sufficient to encourage these disclosures. 125 Thus, "Congress intended the CSRA to provide additional, not decreased, protection for federal employees who blow the whistle on illegal or improper government conduct." 126 Because Congress passed the CSRA seven years after the Bivens decision, it may have assumed that judicial remedies would remain available to federal employees and designed the statu- [Vol. 90:2612 tory relief with that assumption in mind. 127 The gap between legislative intent and reality under the Reform Act has widened since the statute's implementation. Many classes of federal employees subjected to prohibited personnel practices have been refused judicial remedies 128 as well as statutory relief. 129 Furthermore, although whistleblowers are guaranteed an eventual hearing before the Merit Systems Protection Board under the Whistleblower Protection Act of 1989, 130 the detailed procedural requirements dramatically increase the length of time a bona fide whistleblower must wait before relief is rendered. Most commentators attach primary responsibility for this failure to protect employee rights swiftly and efficiently to the Office of the Special Counsel. 131 Statistics gathered since the passage of the CSRA support this conclusion. In the early 1980s, a survey by the Merit Systems Protection Board reported that nearly half of all federal employees claimed they had recently observed waste or fraud within their agencies, 132 yet seventy percent of these individuals kept this knowledge to themselves. 137 The Special Counsel, however, often does not bring the appeal "unless it believes the Act's goal of achieving a 'fair, efficient, and lawfully conducted Civil Service' requires it." 138 The Special Counsel's decision whether to proceed with a petition for corrective action thus often rests not on the interests of the employee, as required by the CSRA, but on the OSC's perception of the interest of the entire civil service system. 139 This approach contradicts the self-expressed purpose of the Merit Systems Protection Board to promote the integrity of Federal merit systems and protect federal employees from abuses. 140 Efficiency becomes the test for the OSC, not protection of employee rights. Although overall efficiency of the system may improve with thorough vindication of employee rights, the Special Counsel may not perceive this benefit in every case.
Second, the CSRA provides the Office of the Special Counsel with no standards of accountability for the conduct of investigations. 141 Although the Act requires that the Office "receive and investigate allegations of prohibited personnel practices," 142 the statute provides no 139. ·Frazier. 612 F.2d at 162 (noting that the OSC is not a "public defender" for federal employees); see also Hearings on S.508, supra note 135, at 4 (testimony of Senator Carl Levin) (noting that K. William O'Connor, when Special Counsel, continually emphasized that he had no duty to protect individual employees, but rather his sole obligation was to the "merit system"); Note, supra note 4, at 1264 ("The Office is concerned not only with remedying violations of the Constitution, but with handling all of the problems, statutory and regulatory, that attend a civil service system .... When such considerations influence the Office to decide not to pursue a case, •.. resort to the OSC has not guaranteed any relief."). [Vol. 90:2612 guidelines as to what level of action satisfies the duty to investigate. The Merit Systems Protection Board consistently has declined to supervise the execution of OSC's authority. 143 Similarly, the Reform Act does not obligate the Office to prosecute or seek a stay in any particular case, regardless of the facts. 144 All actions or omissions by the OSC are thus unreviewable, 145 effectively subjecting the Special Counsel to an "honor system."146
The extensive discretion afforded the Special Counsel may lead to ineffective protection of the rights of civil servants. As commentators have noted:
Remedies whose enforcement are at the mercy of a bureaucratic champion's whims inherently provide "soft" rights that are vulnerable to administrative abuse of authority. In the case of the Reform Act, the Office of the Special Counsel, responsible for protecting the civil service rights of federal employees, has disintegrated into an effective weapon against the intended beneficiaries.147
This conclusion accurately describes the state of affairs under the administrations of recent Special Counsels, who have shown a lack of concern -and even outright disrespect -for employees who disclose waste and fraud within government. 148 Furthermore, the Civil Service administration has consistently opposed legislation intended to provide greater protections for federal employees. 149 Because the protections of the OSC are wholly discretionary, and subject to serious abuse under certain individuals, the right to petition the Special Counsel cannot adequately remedy violations of federal employees' constitutional rights. 150 In response to these problems under the original Civil Service Reform Act, Congress enacted additional legislation to improve the safeguards furnished to civil servants. 151 Although these improvements in the available remedial scheme suggest that judicial remedies are no longer so vitally important to guarantee employee rights, they also suggest that Congress never intended that certain employees be deprived of constitutionally adequate remedies. Furthermore, many civil service employees remain unprotected despite this legislation. Probationers, some excepted employees, job applicants, and employees who allege constitutional deprivations that do not fall under the statutory definition of "prohibited personnel practice," still possess no right to a hearing before the MSPB. 152 They continue to find their constitutional rights subject to the discretion of the OSC bureaucracy, whose central concern is often only the "efficiency" of the civil service. Only individuals within these groups who specifically allege reprisal for whistleblowing activities are guaranteed a hearing before the Board, and then only after exhausting available OSC procedures. 153 The end result of this statutory scheme is that employees' constitutional rights are afforded dramatically different treatment depending 152. The Civil Service Due Process Amendments only extended the right to a Board hearing to 100,000 additional employees. MSPB STUDY, supra note 104, at 1; see also supra notes 110-16
and accompanying text. 153. These federal employees must allege their disclosure of a violation of law, rule, or regulation; gross mismanagement; gross waste of funds; abuse of authority; or a substantial and specific danger to the public health or safety triggered the adverse action. See Whistleblower Protection Act of 1989, sec. 3(a)(ll), § 1213(a)(l), 103 Stat. 21. In 1990, the OSC judged that 103 of the 1623 complaints filed met this standard. OSC REPORT, supra note 135, at 5.
[Vol. 90:2612 on the severity and reason for the disciplinary action, the length of employment with the civil service, and the type of job performed. A competitive service employee who claims she was fired for exposing fraud within a federal agency is entitled to a direct hearing before the Merit Systems Protection Board, and can appeal an adverse decision by the Board to the U.S. Court of Appeals for the Federal Circuit. A probationary employee in the same position must first petition the Special Counsel for relief; only after the OSC has closed the case is the probationer entitled to a hearing before the MSPB. A competitive service employee suspended for fifteen days for participation in a political demonstration possesses the right to a direct hearing before the Board and judicial review by the Federal Circuit Court. If that same employee is suspended for only fourteen days, no such entitlements exist.
The decision whether or not to review the case lies solely with the Special Counsel. Although these bright-line rules specifying when an employee has a right to independent review of disciplinary action are administratively useful, this benefit should not overwhelm the importance of providing adequate protection for federal employees' constitutional rights. The need for injunctive relief remains in many instances.
Ill. A CONSTITUTIONAL ARGUMENT FOR EQUITABLE REMEDIES
Federal employees who allege constitutional deprivations in federal court typically point to adverse personnel actions by a superior as the essence of the constitutional violation. Such employees seek relief from the courts because they claim remedies within the mechanism of the civil service are insufficient or lackfug altogether. Specifically, they seek relief from unconstitutional conduct by superiors in imposing disciplinary action. 154 The issue is to what extent Congress can preempt 154 . The claim that a supervisor infringed a federal employee's constitutional rights and that available procedures did not provide sufficient relief can also take the form of a suit for denial of due process. For example, an employee who alleges she was denied a promotion for attending a political rally could bring a claim contending she was deprived of her First Amendment rights, or she could allege that the adverse action violated her liberty interest in freedom of speech and assembly without due process oflaw. Such claims differ from the case where an employee does not assert that the personnel action was unconstitutional, but rather claims that the remedial process itself is constitutionally deficient. This second class of plaintiffs contends that the very process of ascertaining whether a prohibited personnel practice has occurred and providing relief is so ineffective as to constitute a denial of due process. These employees do not premise their constitutional claim on the initial adverse action, but on the subsequent administrative and civil service review. They assert they have a property interest in their employment, and are entitled under the Constitution to more effective review procedures before that property right can be taken from them.
Under this second type of due process claim, Congress may preclude judicial action more easily. The Supreme Court has adopted a two-step approach for determining the due process protections to which public employees are entitled when dismissed. Perry v. Sindermann, 408 U.S. 593 (1972); Board of Regents v. Roth, 408 U.S. 564 (1972) . First, the court looks to the nature of the interest at stake to ascertain if constitutional protection is warranted. See Roth, 408 U.S. at 570-71. If the employee's position is uncertain, such as that of a probationer, the employee's interest in the job may not entail a property interest subject to due process protections. Alternatively, the disciplinary action may be so minor that no deprivation of a property interest judicial relief for violations with an alternate scheme that could yield unremedied constitutional deprivations.
This Part emphasizes the importance of equitable relief to ensure adequate protection of civil servants' constitutional rights. Section III.A explores the possible existence of constitutional minima which necessitate that deprivations of constitutional rights be remedied. This section argues that the judiciary must ensure that any alternative legislative scheme meets these standards. Absent such statutory assurances, courts should enjoin unconstitutional conduct where necessary to meet constitutional minima. Section III.B argues that even if such constitutional requirements do not exist and Congress does have the power to strip federal employees' constitutional rights of all meaningful remedies, courts must ensure that Congress intentionally eliminated equitable remedies before finding a statutory scheme to preempt judicial action. Due to continued disagreement over the Civil Service Reform Act's preclusive effect, courts should find the Act to preempt injunctive relief only where statutory remedies provide effective protection. Section III.C concludes by noting the importance of equitable relief in adequately protecting constitutional rights in many cases, and how such protection can benefit the efficiency of the civil service.
A. Constitutional Requirements
The extent to which Congress can preempt judicial remedies for constitutional violations hinges substantially on whether the Constituoccurs, even if the employee does have such an interest in the job. But "[w]hile the legislature may elect not to confer a property interest in [public] employment, it may not constitutionally authorize the deprivation of such an interest, once conferred, without appropriate procedural safeguards." Arnett v. Kennedy, 416 U.S. 134, 167 (1974) (Powell, J., concurring in part and concurring in the result). Thus, the second inquiry entails an evaluation of the procedures necessary to guarantee constitutional due process, Baran, supra note 96, at 102, where the civil servant has "a legitimate claim of entitlement" to the government sector job. Roth, 408 U.S. at 577. In Arnett, six justices agreed that the Constitution provided some protections for federal employees who could be dismissed only for just cause, holding that a full evidentiary hearing was required. 416 U.S. at 163, 170, 178. Of these six, only Justice White required the hearing to occur prior to discipline. 416 U.S. at 185. The evidentiary hearing may thus take place at any time prior to or subsequent to the adverse personnel action.
These decisions recognize congressional power to preempt federal court involvement in due process claims, through the mere provision of an evidentiary hearing, whenever the individual has a legitimate claim of entitlement. Review procedures within the agencies and the right to appeal to the MSPB under the Reform Act meet this minimum burden for most civil servants with a justifiably legitimate claim to their jobs.
These procedural due process cases clearly demonstrate, however, that this analysis does not apply where the disciplinary action itself is unconstitutional. The requirement that the civil servant have a legitimate claim to the job is irrelevant to the determination whether the adverse action itself constitutes a constitutional deprivation.
[E]ven though a person has no "right" to a valuable governmental benefit and even though the government may deny him the benefit for any number of reasons, there are some reasons upon which the government may not rely. The question is to what extent must every constitutional deprivation be remedied to sufficiently protect the right. Two approaches to this issue exist. The first theory postulates that every violation requires a remedy. Justice Marshall drew upon this notion in Marbury v. Madison, 1 1 6 when he noted: "The very essence of civil liberty certainly consists in the right of every individual to claim the protection of the laws, whenever he receives an injury. One of the first duties of government is to afford that protection." 177 This language closely tracks a basic maxim of law -ubi jus, ibi remedium: Where there is a right, there should be a remedy. 178 James Madison reaffirmed this proposition in The Federalist, 17 9 and this thesis formed the bedrock for Marshall's opinion in Marbury. "The government of the United States has been emphatically termed a government of laws, and not of men. It will certainly cease to deserve this high appellation if the laws furnish no remedy for the violation of a vested legal right," Justice Marshall asserted. 180 Realist legal thought adopted this approach, arguing that the existence of a right turned on the enforcement of that right through the provision of necessary relief. "[A] right is best measured by effects in life. Absence of remedy is absence of right. Defect of remedy is defect of right. A right is as big, precisely, as what the courts will do." 181 Under this theory, every constitutional deprivation requires relief. Without a remedy, individual rights under the Constitution effectively become meaningless. 182 The longstanding tradition of enjoining unconstitutional conduct exemplifies this view. For many years, federal courts have recognized judicial power to render injunctive relief against federal officials as a necessary component of the judiciary's function. 183 Such relief is essential to protect constitutional rights. and (2) the Court concludes that in light of the substituted remedy, the displaced remedy is no longer 'necessary' to effectuate the constitutional guarantee"); Richard H. Fallon 187 resting its decision on the notion that either the courts or the legislature must remedy deprivations of rights in order to effect the constitutional guarantee. 188 Because the defendant's unconstitutional conduct in Bivens was not ongoing, however, injunctive relief was not a viable solution. The Court thus crafted a new cause of action, a claim for damages, to effect the constitutional guarantee. Effectively, money damages were necessary, "lest [the Court] be in dereliction of its fourth amendment duties." 18 9 A second theory rests on a deterrence model: constitutional rights are sufficiently guaranteed where violations are deterred. A statutory scheme is constitutionally adequate if it minimizes constitutional deprivations, whether or not the scheme protects the rights of all. Under this view, determining the coverage necessary to deter violations is a policy consideration best left to Congress. 190 The legislature must calculate the level of violations which must be remedied to ensure effective protection of constitutional guarantees. Once Congress provides statutory relief in those cases, however, relief for additional instances of constitutional deprivations becomes redundant. No further deterrence would result from the creation of a judicial remedy.
Criticism of the deterrence rationale in the context of the civil service takes two forms. First, where Congress fails to protect an entire class of individuals, it will fail to deter constitutional deprivations for all within that class. Among federal employees, the CSRA denies many groups the right to direct Board review of adverse personnel actions. The Act charges the OSC to remedy cases where these employees have suffered prohibited personnel actions, but the Special Counsel has repeatedly failed to do so. 1 9 1 Thus, no realistic mechanism exists to deter violations of these employees' rights. Within these of an unconstitutional state statute, despite the Eleventh Amendment). In fact, Congress recently recognized this tradition, amending the Administrative Procedures Act to provide that suits against federal agencies and employees "seeking relief other than money damages" shall not be dismissed because the United States is a party or even the named defendant. Because constitutional guarantees express ideals fundamental to the American political system, courts should not consider them as mere ordinary factors in balancing policy considerations. 193 Individual rights are so central to a constitutional government that they must be protected in nearly all cases. 194 To ensure adequate protection of federal employee rights, either the courts or the legislature must remedy these deprivations. The judicial tradition of providing injunctive relief where constitutional principles are threatened recognizes the importance of these principles. Neither the Eleventh Amendment 195 nor the doctrine of sovereign immunity 196 have prevented federal courts from enjoining unconstitutional conduct by government officials. Failure to provide necessary protection robs many classes of civil servants of the fundamental guarantees of the Constitution.
B. Necessity of Meaningful Relief Under the CSRA
Perhaps the individual guarantees of the Constitution do not require effective protection, thus permitting Congress to obviate all judicial remedies, including equitable relief, without providing meaningful alternatives. The courts, however, should not infer such preclusion lightly. "Even if the Constitution does not require effective remedies for violations of constitutional rights, and even if Congress may strip constitutional rights of all meaningful remedies, courts should at least ensure that such was Congress' intent before finding legislation to [preempt judicial remedies] ." 1 9 7 As intent is so difficult to gauge, 198 courts may employ two methods to ensure that constitutional guarantees are not deprived of meaningful protection except by congressional design. First, courts may demand that congressional intent to preempt traditional judicial remedies be expressed clearly and explicitly in the text of the statute itself. 199 In the present case, no such statement exists. Courts have not found the Civil Service Reform Act to explicitly preclude equitable remedies. 200 The federal judiciary can interpret this silence on the preemption question to sanction equitable relief where necessary.
Second, courts may require the statute to provide meaningful remedies. The judiciary could view ineffective statutory relief as a congressional invitation to create a federal cause of action and enjoin unconstitutional conduct where necessary. 201 Such an approach would prevent courts from denying adequate constitutional protection to certain groups merely because Congress failed to include such classes within the legislative scheme. In determining if the afforded relief suffices, "the fact that persons in other situations may have access to remedies that will vindicate their rights under the constitutional provision in question should not preclude the judicial creation of remedies for a particular plaintiff who is without effective means of redress." 202 The federal courts should thus not consider the availability of statutory remedies for many classes of federal employees to preempt judicially created equitable relief for those groups denied such mechanisms.
If the statute does not afford the plaintiff a remedy, the court should determine independently whether injunctive relief is necessary to effect the constitutional guarantee. Courts should not assume that the legislative scheme is constitutionally adequate for all individuals, for [Vol. 90:2612 under Marbury v. Madison. 2 03
Essentially, denying federal courts the power to review the sufficiency of legislative schemes would subvert a central function of the judiciary under the separation of powers doctrine: to serve as a check on other branches of government.204
If the statute provides relief for the plaintiff, the court should assess the sufficiency of protection. Of central concern is that the statute afford more than just symbolic relief; the remedy must be truly compensatory to ensure that the constitutional guarantee is not rendered a "mere form of words." 205 An important factor is whether the plaintiff was permitted meaningful access to the legislative remedies. 206
Unreasonable procedural hurdles or breakdowns in the statutory procedural system due to human frailties can prevent an aggrieved person from attaining a statutory remedy .... [S]uch procedural obstacles might be regarded as bearing upon the adequacy of the statutory remedy on the theory that, absent meaningful access, the legislated remedies cannot be adequate, no matter how satisfactory they would be if available.201
The failure of the Office of the Special Counsel to investigate allegations of prohibited personnel practices vigorously and to protect federal employee rights 208 operates as a "procedural obstacle," rendering inadequate the remedies theoretically available to probationers and similarly situated federal employees. 209 In such cases, judicial intervention may be warranted. If the court determines that an exclusive statutory remedy sufficiently protects constitutional rights, however, the court should refrain from interfering. Such a legislative provision furnishes the minimum protection that the Constitution requires.
C. A Role for Judicially Created Equitable Remedies
The Civil Service Reform Act does not clearly and explicitly preempt equitable relief for deprivations of federal employees' constitutional rights. 210 Courts which infer legislative intent to preclude premise their decisions on the effectiveness of available remedies 211 or the comprehensive nature of the remedial scheme. 2 12 The latter group, by focusing only on the completeness of the statutory plan and not the adequacy of provided relief, risks exposing many federal employees to unremedied constitutional deprivations.
Courts that decline to examine the effectiveness of statutory remedies typically rely on two arguments, both based on congressional intent. Some courts assert that judicial recognition of an equitable cause of action "would be an attempt to improve on Congress' judgment." 213 Others reason that a grant of judicial protection would upset the delicate balance Congress struck in designing the civil service. 214 Both arguments rely on the unproven assumptions that Congress intended federal employees to have access only to CSRA remedies and that Congress weighed and balanced the competing concerns and afforded constitutional rights the sole protection they deserved. 215 Congress' only express purpose in enacting the CSRA, however, was to provide the nation with an effective, high quality civil service system; 216 attempts by these courts to infer other intentions are problematic. Legislative intent is an amorphous concept, capable of manipulation to yield nearly any desired conclusion. 217 Courts should not sacrifice the constitutional rights of civil servants through a speculative interpretation of the CSRA. Congress may have the power to withdraw judicial relief where its purpose to do so is clear, but not where it expresses no view on the issue. 218 Courts should decline a cause of action only where Congress views the alternative remedy as equally effective in enforcing the Constitution, and the displaced judicial remedy is no longer necessary to effect the constitutional guarantee. 219 Under Bivens and its successors, the federal government or agency involved should have the burden of proving the alternative remedial scheme is constitutionally sufficient in the instant case. 220 Lower courts agree that Judicial provision of a cause of action for civil servants who are insufficiently protected by statutory remedies may also improve the overall efficiency of the civil service. Employee reluctance to disclose waste and fraud 228 may be costing U.S. taxpayers millions of dollars.229 If federal employees, regardless of their classification under the CSRA, are guaranteed that their constitutional right to free speech will protect them, individuals may be more likely to "blow the whistle" on improper and illegal behavior within government. Such exposures can lead to effective streamlining of the civil service system. The Whistleblower Protection Act recognized this benefit by guaranteeing Board review for whistleblowers; however, procedural obstacles prevent the Act from providing swift and efficient redress for constitutional violations. process by enjoining an adverse action at least until the Board has a chance to review the case.
Equitable relief through the courts may also improve operating efficiency by providing increased protections to nonwhistleblowers. Federal agencies make considerable investments when they search for, hire, and train employees -investments which may be lost when employees are fired, denied promotions, or adversely criticized for reasons unrelated to ability. Effective protection of employee constitutional rights protects these investments by supporting the merit system. Furthermore, it may make the federal government more attractive as an employer, enticing better workers into the fold.
CONCLUSION
Adequate protection of the constitutional rights of federal employees requires that courts have the power to furnish injunctive relief where necessary. Deficiencies in the current civil service remedial scheme render statutory remedies ineffective or nonexistent in many situations, leaving specific classes of federal employees without constitutional protections. Courts must be willing to step in to provide the necessary relief. The judiciary, therefore, should interpret the Civil Service Reform Act to preempt judicially created equitable remedies only where the government or agency demonstrates that the statutory remedial scheme is constitutionally sufficient in the immediate case. In most cases, this test will be met. But where constitutional safeguards are left to the discretion of individuals committed to the efficiency of the civil service and not to the protection of employee rights, the grant of discretion may be abused. In these cases, civil servants must be able to seek equitable relief through the federal courts, or their constitutional rights may be rendered meaningless.
